Prohibition Orders

It is deceased.
It is no more.
It is a late permission.

It is... a dormant mineral site with a Prohibition

Order confirmed on it.

Richard Bate, Partner of Green Balance, reviews

When the Town and Country
Planning (Minerals) Act 1981
introduced a new duty on
MPAs to review all sites with
mineral permissions, it offered
options for the action which
authorities might wish to take as a
result of those reviews. One of these
was a power to serve an order
prohibiting resumption of working.
This is commonly called a Prohibition
Order. The impact of a Prohibition
Order is to bring into effect
restoration conditions, and the
original planning permission then
ceases to have effect. Box 1 sets out
the formal legal powers.

When can Prohibition Orders be
served?
All the following apply:
* The winning and working of
minerals (or depositing of mineral
waste) must appear to the MPA to
have ‘permanently ceased’. The law
allows MPAs to make this assumption
when: a) no working has taken place
‘to any substantial extent’ anywhere on
the site for at least two years: and also
b) the resumption of working ‘to any
substantial extent’ is in the MPA's view
‘unlikely’.
* Orders must be served on owners,
occupiers and anyone else who might
be affected.
* There is a right of appeal against
them, giving objectors a right to be
heard.
e The Secretary of State must confirm
Orders, as an additional safeguard.
This procedure is relatively
unbureaucratic. MPAs can serve
Prohibition Orders whenever they see
fit and without prior warning,
Following an inquiry into the Jugholes
site in the Peak District the Secretary
of State in confirming an Order
specifically agreed with the Inspector’s
view that there was no “legal
requirement for the Authority to
malee enquiries or investigations of
the industry or mineral owners prior
to serving the Order”. Nonetheless,
there may be advantage in
consultation or even adopting
development plan policies. These
could help to weed out sites where an
intention to reopen is demonstrated.
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the use of Prohibition Orders and the main
opportunities and risks they present.

Policies could also provide a
benchmark for action and be material
in deciding subsequent cases. Devon
County Council has adopted a policy
in its Minerals Local Plan 2004
specifying an intention to serve these
Orders on 56 sites.

Why serve Prohibition Orders?
Prohibition Orders offer much more
to MPAs than just a power to tidy up
their outstanding planning
permissions. The main advantages are
these.

(i) Risk REMOVAL. Prohibition Orders
eliminate the small risk that sites
could reopen at some future date, with
the environmental impacts that this
would cause. There are many dormant
sites which would not be permitted to
work at all if applied for today.
Although in theory modern conditions
can be imposed before dormant sites
are allowed to reopen, these cannot
cope with sites at which there are no
feasible conditions which could
properly regulate operations. Orders
preventing resumption of working
therefore pre-empt the remote
possibility of, for example, a change in
market circumstances or a change in
land ownership which might favour
re-development.

(ii) MINERAL VALUE. No compensation

=

Box 1. Legislative background

The 1981 legislation was consolidated
into the Town and Country Planning
Act 1990, itself amended by the
Planning and Compulsory Purchase
Act 1991. The legal basis for
Prohibition Orders is now as follows:
¢ the powers reside in section 102
and Schedule 9 of the 1990 Act;

* special compensation arrangements
are provided for in sections 115 and
116 of the 1990 Act;
¢ the detailed compensation
applicable is set out in the Town and
Country Planning (Compensation for
Restriction on Mineral Working and
Mineral Waste Depositing) Regulations
1997 (S.I. 1997 No. 1111).

is payable for loss of mineral

value when a Prohibition
~ Order is served. This is no
" doubt because no value of
any consequence can be held to exist
if resumption of working is so
unlikely. Compared with the
alternative means of preventing
reworking, such as revoking or
modifying a planning permission,
Prohibition Orders are therefore
inherently attractive to MPAs.

(iii) LANDBANKS. The true nature of
local landbanks can be inflated if
substantial reserves remain in
dormant aggregates sites which are
most unlikely to reopen. Serving
Prohibition Orders formally removes
these reserves from consideration. A
number of permissions with vast
reserves have ceased to have effect
through Prohibition Orders, notably at
Ribblehead in the Yorkshire Dales
National Park (23Mt), Furness in the
Peak District National Park (12Mt)
and a group of five granite quarries on
the Gwynedd coast which between
them had over 200Mt reserves.

(iv) COMPENSATION. A Prohibition
Order allows the MPA to require
compliance with any conditions on the
original permission. Furthermore, if
existing conditions are inadequate, the
MPA can impose new ones, such as
restoration and aftercare conditions,
conditions to require the removal of
plant and buildings, and conditions to
alleviate injury to amenity. Restoration
and aftercare conditions must be
carried out at the mineral owner’s
expense. Beyond this, compensation is
payable, however, if the mineral owner
incurs loss or damage directly
attributable to the Order, or abortive
expenditure, though the mineral
owner must bear the modest sum of
the first £7,800. No MPA is thought to
have incurred compensation under
this arrangement. In some cases, the
sites had been inactive for such a long
period that they had blended back
into the landscape and required little
or no further work (indeed some have
acquired nature conservation and/or
amenity interest as a result of working
and subsequent dormancy). It is
possible that, in others, MPAs were
more concerned to prevent







